


perspective of an ancient religious 
tradition is that, regardless of our 
own faith commitments, it allows us 
to step back for a moment from the 
relentless press of everyday events 
and view matters if not sub specie 
aeternitatis, then at least from the 
mountain-top of history. 

What I want to do is to contrast 
two conceptions of the law, one 
exemplified by the Jewish tradition, 
the other known to it and indeed 
accepted by it, but not as an ideal. I 
will call them, respectively, the 
maximalist and minimalist 
interpretations, and these terms will 
become clearer as we proceed. 
Doubtless, no actual legal system 
conforms to either of these two 
idealised types, but I present them as 
contrasts for the sake of clarity. And I 
begin with the system Jews did not 
adopt for themselves, although they 
recognised its validity and at times its 
necessity, namely the minimalist 
conception of law. 

My starting point is the rnishnaic 
tractate of Avot, known as the Ethics 
of the Fathers, an anthology 
compiled in the first half of the third 
century of the Common Era, though 
its component texts in some cases 
bear an earlier origin. 

The rabbis quoted in Avot took a 
sceptical view of public life. 'Be 
careful in your dealings with 
politicians,' said the sages, 'for they 
only befriend a man when it serves 
their purposes, but they do not stand 
by him in his hour of need' (Avot 
2:5). Nonetheless they recognised the 
need for government, a legislature 
and the rule of law, and they did so 
in the fom1 of a famous statement. 
'Rabbi Chaninah the deputy High 
Priest used to say: Pray for the 
welfare of the government, for were 
it not that people stood in fear of it, 
they would swallow one another 
alive' (Avot 3:2). 

On the face of it this is nothing 
other than an early statement of 
Thomas Hobbes' famous description 
of society in a state of nature: a war 
of all against all in which life would 
be, in his phrase, 'nasty, brutish and 
short'. A close examination of the 
text, however, reveals a peculiar 
poignancy to Rabbi Chaninah's 
remarks. A manuscript reading of tl1e 
Mishnah yields a text in which Rabbi 
Chaninah's statement appears not in 
the third but in the first person: not 
'they' but 'we would have swallowed 
up each other alive' [See E.E.Urbach, 
The Sages, 596, 959]. 

To tll .s we must add the important 
reference to Rabbi Chaninah's formal 
office: deputy High Fliest. This allows 
us to date his remark with some 
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precision. Rabbi Chaninah lived 
during tl1e last days of the second 
Temple, in the Second half of the first 
centu1y C.E. He officiated tl1ere. He 
was a senior member of the 
priesthood. We are now in a position 
to sense the full pathos of his dictum. 

Rabbi Chaninah lived through the 
destruction of the Second Temple by 
the Romans, one of the greatest 
catastrophes to have befallen the 
Jewish people, leading as it did to 
nearly nineteen centuries of 
dispersion, powerlessness and 
persecution. We know from 
Josephus, however, that while the 
Romans were at the gates, within the 
walls of the besieged Jerusalem a 
divided Jewish people was engaged 
in bitter and self-destructive civil war. 

Prevention of Anarchy 
The government of which Rabbi 
Chaninah spoke was not a Jewish 
government but none otl1er than the 
Roman power which had desecrated 
Judaism's Holy of Holies and 
destroyed its central religious 
institutions. Nonetheless he prayed for 
its welfare and urged others to do so. 
For he had seen, within Jerusalem 
besieged, the terrifying spectacle of life 
without law, the war of all against all. 
Any law is better than no law. Hence 
the minimalist definition of law as the 
instrument which prevents us from 
swallowing each other alive, or as 
John Stuart Mill was to put it eighteen 
centuties later: 'The only purpose for 
which power can rightfully be 
exercised over any member of a 
civilised community against his will is 
to prevent ham1 to others.' 

Mill, of course, arrived at this 
conclusion in a book entitled On 
Liberty. He believed that the cause of 
liberty was best served by having as 
little law as possible, or at least by 
marking out certain terlitories as 
being - as the Wolfenden Committee 
on Homosexuality put it - 'crudely 
and simply not the law's business'. 
But this is not the only or even the 
most helpful way of reaching the 
conclusion. Jews, for example, have 
always chetished liberty since the 
exodus of the Israelites from slavery 
in Egypt. Nonetheless, for Judaism, 
freedom is not achieved by restricting 
the scope of law, but is precisely a 
life lived within the law, a law that 
covers all aspects of life. 

A more helpful way of 
understanding the minimalist 
conception is that it arises in a society 
in which the concept of a common 
good, promulgated by the central 
institutions and educational structures 
of its culture, has eroded or is 
beginning to erode. We have seen 

one way in which this can happen. 
There can have been few values held 
in common by the deputy High Priest 
Rabbi Chaninah and the Roman 
government which had destroyed his 
people's Temple. There is another 
way in which it can happen. A 
society can move to a less collective, 
more individualistic sense of morality. 
Such was beginning to be the case in 
1859 when Mill wrote his treatise on 
liberty, and the process has 
continued unabated to this day. 

Under either circumstance, an 
extensive system of laws can come to 
seem an unwarrantable intrusion into 
the lives of individuals, minority 
groups or subject populations. Law is 
necessary, but it should be kept to a 
minimum, defined as the prevention 
of harm to others. It is an 
infringement on liberty. Therefore, 
though there must be law, there 
should be as little as possible, at any 
rate in matters where we regard 
liberty as of the essence, particularly 
those involving moral judgement. 

A Maximalist Conception of 
Law 
Against this I want to contrast the 
Judaic view of Jewish law, one which 
I will call a maxirnalist conception: a
rather than the conception, since 
there are many varieties of maxirnalist 
position. I refer to a set of beliefs 
which have a long and continuous 
history, de1iving as they do from the 
Torah, echoed in oilier books of the 
Bible and given consistent expression 
in the rabbinic literature from the first 
centuries of the Common Era to 
today. 

This view can be charactetised in 
three propositions. The first is that 
not only does the religion of the 
Hebrew Bible contain laws, and not 
only do these laws carry the 
legislative authority of God himself, 
but it is through law that God 
chooses to reveal Himself to 
mankind. When God speaks to the 
assembled Israelites at Mount Sinai 
and to Moses his prophet at oilier 
times, what He communicates is not 
oracles about the future nor 
metaphysical truths about the nature 
of reality but Torah, law, and mitzvot, 
commandments. 

Divine Law 
To be sure, God in the Hebrew 
Bible is a God of miracles, 
salvation and grace. He intervenes 
in history, rescues His people and 
offers them - i£ they will live by His 
law - protection and prosperity. But 
this is, as it were, secondary to the 










